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SOME OBSERVATIONS ON RAILROAD POOLING, 

And the Conditions Upon Which Pooling Con- 
tracts Should be Authorized by Law. 

There is little doubt, I apprehend, that those who are at 
all familiar with the situation of our railway systems are 
practically united in favoring some relief from the existing 
prohibition of "pooling;" and with such persons the prin- 
cipal controversy upon this subject relates to the safeguards 
which are deemed essential to prevent an abuse of the 
privilege. Convinced as I am that the interests of the 
public would be promoted by allowing rival railroads to 
substitute co-operative for competitive methods, yet believ- 
ing that such a grant of power should be coupled with 
certain restrictions, I venture to set forth, in my own way 
and from my own point of view, some of the reasons which 
have influenced my own conclusions. 

The basis of the argument is found in a perfectly obvious 
and elemental fact. The most primitive condition of man- 
kind, the first attempts at social contact, involved a place 
of passage from one habitation to another. The earliest 
association between families and tribes required a pathway 
across the intervening ground which separated their rude 
abodes. The gradual change from the nomadic to the per- 
manent occupation of the soil, with the final outcome of 
private ownership in land, compelled the dedication of 
certain portions as public roads to which all had equal 
access. The simplest conception, therefore, of civil society 
assumes and includes the common highway. The street is 
a part of the state. As families united in tribes and tribes 
grew into nations, with multiplied wants and more complex 
relations, the keener became the need for these avenues of 
intercourse; the higher the civilization the greater their 
necessity. This necessity is not simply for their existence, 
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but for their common and equal enjoyment without prefer- 
ence or exception. Whether built and maintained at 
public expense, as are ordinary streets and roadways, or 
constructed by private capital with the view to private 
gain, like turnpikes and chartered railways ; in either case 
the right to their use, on like terms to all, is a primary 
requirement of organized society. 

It must be borne in mind that the public road was the 
sole means of communication by land, the only pathway of 
internal commerce, until modern discovery utilized steam 
as a practical motive power. Before this agency was 
brought into service, while the old highways were yet 
exclusively employed, the right to their common use was 
rarely doubted or denied. In recent times certainly, — and 
this is the point of importance — the established roads, the 
strips and stretches of land set apart as ways of passage, 
have everywhere been regarded as common property ; and 
the privilege of using these thoroughfares has been the 
equal and recognized possession of every person. 

All this seems trite enough, yet it is a fact of vital im- 
port ; it is the essential element of personal liberty. The 
right to pass to and fro upon the highway, to occupy it at 
pleasure, for travel and the transportation of property, to 
use it equally with all others, is among the first of those 
natural and inherent rights which are termed inalienable. 
Upon the full enjoyment of this right rests the freedom of 
the individual and the opportunity for success in the 
struggle of life. 

But the transfer of land commerce from roadways to iron 
tracks, with the substitution of steam for animal power, 
has not impaired the nature of this right or diminished in 
the least its inestimable value. On the contrary, there is 
no pursuit or employment which is not now more dependent 
than ever before upon the means provided for public trans- 
portation. The railroad has become the principal highway. 
For long distance movement it has wholly supplanted the 
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public road, yet it performs the same service and meets the 
same unique and indispensable need. Hence, the railway 
of to-day, this wonderful vehicle of modern commerce, has 
become the chief factor of industrial life the sine qua ?ton 
of its power and progress, the constant and unyielding con- 
dition on which personal welfare and social advancement 
continually depend. 

It follows, therefore, from the fundamental office of trans- 
portation, that to provide the highways of travel and the 
agencies of inland exchange is a function of government 
not merely legitimate but primary and inherent. To regard 
these agencies as private property, subject to the rules 
which govern the management of other possessions, is a 
mistaken and misleading conception. Upon this point 
there is much confusion of thought and a surprising want 
of correct understanding. The difference between the 
facilities of conveyance and the various vocations which 
depend upon those facilities is often ignored or wholly 
overlooked. The patrons of our railroads, and sometimes 
their managers as well, are slow to perceive that the busi- 
ness of public carriage is essentially unlike all private 
occupations. The agencies by which inter-communication 
is effected, and by which all the products of labor acquire 
exchangeable value, are not always regarded as the instru- 
ments of a public service, but too often looked upon as mere 
private belongings to be dealt with as interest or caprice 
may determine. 

But railroad transportation is not a commodity; it is dis- 
tinctly a service. The physical appliances by which this 
service is performed are property, they are acquired; not so 
the right to their use, that is enjoyed. The ownership of 
the carrier becomes the privilege of the public. In order 
that private enterprise may furnish this means of convey- 
ance it must possess special and extraordinary powers 
granted for that purpose by the state. Through the 
exercise of these powers the railroad participates in the 
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duties of civil administration and discharges obligations 
which are innate in the constitution of society. For 
reasons of expediency the sovereign abdicates its authority 
in this particular in favor of corporations which it has 
created, but this circumstance does not change the nature 
of the service or the principles which should govern its 
performance. 

On this foundation, laid in the nature and necessities of 
social order, rests the common right to just and impartial 
charges for public transportation. The railroads are an 
agency of the state for discharging a public duty of the 
highest utility. They are not vendors of merchandise, free 
to make secret and varying bargains with their customers, 
but the purveyors of a public privilege which all are 
entitled to enjoy on the same terms. Neither official station, 
personal distinction nor patronage of unusual volume, fur- 
nishes a defensible ground for giving one man cheaper con- 
veyance than another. The right to use the facilities 
which the carrier affords, like the right to the common 
highway, is a natural and inalienable right, the very 
essence of which is equality; and some invasion of that 
right is found in every deviation from charges usually im- 
posed. If the state should itself undertake to supply the 
public need in this direction, no discrimination in rates 
would be tolerated or excused. Every function which 
government performs, every power which it directly exerts 
and every activity which it assumes to control, must be 
exercised for the equal benefit of all. Anything short of 
this would be deemed offensive and tyrannical. The 
farmer who sends but one letter a year is entitled to the 
same rate of postage as the merchant who sends hundreds a 
day. The measure of import duties is the same whether 
the entry be a case or a cargo. This should be the rule 
applied to railroad charges. The larger shipper is entitled 
to no advantage over his smaller competitor, either in rates 
or facilities, for both should be served on the same terms. 
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If concessions to particular persons because of their greater 
influence or patronage would not be possible under govern- 
ment ownership, they should not be permitted under private 
ownership. If in one case the rule of equality would be 
observed, in the other it should be enforced. As I look at 
the matter, the state has as much right to farm out the 
business of collecting its revenues, and allow the persons 
performing that service to vary the rate of taxation accord- 
ing to their own interest, as it has to permit the price of 
public carriage to be the subject of special contract or secret 
dicker, to be made unequal by favoritism or oppressive by 
extortion. No duty of government is more^ imperative or 
capable of more useful performance than the duty of en- 
forcing reasonable and impartial charges by the carrying 
corporations. Yet if these are correct views of the nature 
and office of public transportation, it is evident that actual 
competition — as that term is commonly understood — in the 
rates offered by rival carriers is inconsistent with the prin- 
ciples upon which railroad operations should be conducted. 
An appeal to experience and the observed results of com- 
petitive methods leads to the same conclusion. The difficult 
situation with which legislation has lately undertaken to deal 
was the natural outgrowth of excessive construction and 
unregulated management in the two feverish decades which 
followed the civil war. In many parts of the country this 
was an era of visionary schemes and crazy speculation. 
The eager clamor of the people for the facilities of rail 
conveyance incited numerous projects which were doomed 
to financial failure. In the reckless haste to secure railroad 
transportation, an unwarranted premium was offered to 
those who would furnish it. Enormous grants of public 
lands, donations of private property and endless obligations 
in the form of county, town and municipal bonds were 
freely and often inconsiderately given to aid the extension 
of railway lines into remote districts and undeveloped 
regions. They were built in many instances where little 



132 Annals of the American Academy. 

traffic existed, and where paying returns could not reason- 
ably be expected for many years. The energy thus ex- 
hibited was prodigious, but much of it was misdirected. 
The capital obtained for many of these ventures was secured 
upon conditions and coupled with exactions which prudence 
would have shunned, while lavish expenditure and dis- 
honest management added to the evils of premature con- 
struction. 

Not only were great trunk lines extended to the Pacific, 
but these were quickly supplemented with branches and 
feeders designed to control the carrying trade in the terri- 
tory claimed to be tributary to the original system. In 
their eagerness to get possession of districts relied upon for 
future business, the rival companies frequently overlapped 
each other and duplicated roads in localities where adequate 
patronage could not be secured for a single line. The 
fiercest competition for the limited traffic obtainable was 
the inevitable outcome, while the necessity for sufficient 
earnings to meet fixed charges and operating expenses 
tempted resort to every device and allurement by which 
business could be secured. The same conditions existed, 
though in lesser degree, in the more developed and produc- 
tive portions of the United States. At this juncture, also,- 
the Canadian Pacific road was pushed across the continent, 
built by government aid and subsidized by government 
bounty, thereby increasing the complication and multiply- 
ing the opportunities for transportation abuses. 

Generally speaking, the right to engage in the business 
of railroad transportation has been practically unlimited, 
because under the laws of the different states the formation 
of railway corporations is easily effected, and, the restraints 
to which they are subjected meagre and ineffectual. This 
prolific creation of common carriers by the facile machinery 
of local statutes, has resulted in an aggregation of railroads, 
all of which, with few exceptions, derive their origin and 
power from state authority. The vast operations which 
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they carry on are controlled by separate boards of manage- 
ment, and the relations between different lines are friendly 
or hostile as interest or jealousy dictates. Their united 
capacity greatly exceeds the volume of traffic furnished for 
transportation, and so a large part of the competitive business 
must either be parceled out by unstable agreements, or con- 
tested for from day to day with ruinous rate-cutting and 
vicious discriminations. Every new line increases the 
friction, and frequent receiverships testify of pecuniary 
burdens which current revenues are unable to bear. 

It needs no argument to show that the worst evils con- 
nected with railroad transportation are the result of unequal 
and discriminating charges. By whatever scheme or 
device one shipper obtains lower rates than another, when 
both are in similar relations to the carrier, the transaction 
in every guise is an unwarrantable injtiry to private rights 
and a plain violation of public duty. That one man should 
have an arbitrary advantage over his fellows in respect of a 
common necessity is repugnant to every notion of equality 
and offends the rudest conception of justice. Of what avail 
are industry, enterprise, integrity, or any of the qualities 
which make for success, if a befriended competitor can 
secure reduced rates or special facilities? When this indis- 
pensable service is performed on varying and uncertain 
terms, when secret concessions are made to one or more 
persons in a given line of business, those from whom higher 
charges are exacted are placed at a serious and sometimes 
fatal disadvantage. In such case the race is not to the 
swift nor the battle to the strong, but to the one whose 
"cut rates" are the lowest. 

The ultimate effect of preferential rates is to concentrate 
the commerce of the country in a few hands. The favored 
shipper, who is usually the large shipper, is furnished with 
a weapon against which skill, energy and experience are 
alike unavailing. When the natural advantages of capital 
are augmented by exemptions from charges commonly 
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imposed, it becomes powerful enough to force all rivals 
from the field. If we could unearth the secrets of these 
modern "trusts," whose surprising exploits excite such 
wide apprehension, we should find an explanation of their 
menacing growth in the systematic methods by which they 
have evaded the burdens of transportation. The reduced 
charges which they have obtained, sometimes by favoritism 
and oftener by force, account in great measure for the 
colossal gains which they have accumulated. This is the 
sleight of hand by which the marvel has been produced, 
the key to the riddle which has amazed and alarmed the 
nation. If these combinations were deprived of special and 
exclusive rates there is little doubt that they would be 
shorn of their greatest strength and lose their dangerous 
supremacy. Indeed, I think it scarcely too much to say 
that no alliance of capital, no aggregation of productive 
forces, would prove of real or at least of permanent disadvan- 
tage if rigidly subjected to just and impartial charges for 
public transportation. 

How to check discriminations of this kind is a most 
difficult question. Unlawful agreements between shipper 
and carrier are consummated in secrecy, and are all the 
more hurtful on that account. The means of concealment 
are practically unlimited; the mutual interest of the parties 
compels each to screen and protect the other; detection is 
often impossible. The fact that rate-cutting and all 
kindred offences are now criminal misdemeanors is un- 
doubtedly a great restraint, for conscientious men are 
unwilling to transgress the law and the dishonest hesitate 
to incur its penalties; but the scruples of the former are 
sometimes overcome and the latter will often run the risk 
of discovery. Moreover, the average public sentiment 
recognizes little moral turpitude in compacts to secure 
special favors from railroad corporations, and the general 
refusal to play the r61e of informer covers the transaction 
with comparative immunity. Arrangements between rival 
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lines to maintain schedule charges are usually short-lived, 
for they rest mainly on a pledge of good faith, and do not 
long survive when interest inclines either party to break 
them. In addition to this the amount of property to be 
transported is extremely variable from time to time, while 
the carrying capacity of the roads is nearly a constant 
quantity. Hence at certain seasons of the year, or in the 
periods of commercial depression when the volume of ship- 
ments is greatly reduced, the strife to get business is 
exceedingly fierce. There are occasions where competition 
is so sharp, where the freights of some large shipper, or 
combination of shippers, is so needful to a particular road, 
that when reduced rates are demanded as the alternative of 
losing the business, the carrier can hardly refuse. Few 
traffic managers will submit to the diversion of important 
tonnage when a discount from schedule charges will serve 
to retain it ; and so the unseemly scramble goes on with 
inevitable injury to the great mass of dealers and unfair 
profits to a few large concerns. 

These observations are made for the most part from the 
standpoint of public welfare and without special regard to 
the interests of the carriers. A mere glance at the effect of 
existing methods upon railway earnings emphasizes the 
necessity for a change of policy and the adoption of co- 
operative measures. The situation of many railroads at 
the present time is not unlike that of the great powers of 
Europe. Each in a state of armed neutrality watches the 
other with jealous suspicion, and even in their most 
amicable relations they maintain an approximate peace 
only by lavish preparations for war. The process is expen- 
sive, the result wholly unsatisfactory. Their revenues are 
depleted, their management embarrassed, their usefulness 
greatly impaired. They collect from the people more than 
three millions of dollars every twenty-four hours — an 
enormous tax upon industry — yet their surplus receipts fre- 
quently fall below the requirements of solvency and are 
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seldom sufficient to relieve the anxiety of investors. Mak- 
ing ample allowance for dishonest construction, excessive 
capitalization and wasteful methods of operation, the fact is 
positively startling that 60 per cent of our railway 
mileage has never paid a dividend on its stock obligations, 
while more than a quarter of that mileage is now, or has 
recently been, in the hands of receivers through inability 
to meet interest on mortgage indebtedness. It is claimed 
that reductions in published rates have not been propor- 
tionally greater than the reduced cost of moving the traffic 
resulting from better roadbeds and improved equipment; 
yet notwithstanding the increase in volume of business the 
railroads are struggling to keep out of bankruptcy, while 
the people are frequently complaining that current charges 
are unreasonable. Now, I cannot take these facts, — the 
immense sum paid for railroad transportation, the small 
percentage of that sum actually required for train move- 
ment, and the financial condition of the companies at the 
present time, — I cannot take these facts and reconcile them 
with any just or defensible theory upon which railway 
operations should be conducted. I can draw no other infer- 
ence than that an altogether unwarranted portion of railroad 
earnings is diverted, and necessarily diverted under present 
conditions, to purposes which are not legitimate to public 
transportation. Indeed, I believe that the general run of 
rates could be considerably reduced, though I do not regard 
those now in force as excessive save in rare instances, with 
much better returns to security holders than are now real- 
ized, if this wasteful warfare were wholly abandoned and 
the economies of association applied to railway management. 
The benefits supposed to result from railroad competition 
I believe to be greatly exaggerated. Those who honestly 
uphold the present policy — to say nothing of those who 
oppose a change from unworthy motives — apparently 
assume that the public gets the same advantage from com- 
petition between carriers as from competition between 
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producers and dealers generally. That this is a mistaken and 
fallacious view I am fully persuaded. I do not see how any 
one can derive benefit from competition in the matter of his 
daily wants, unless he is in a situation to choose freely 
between two or more persons who are each able to supply 
those wants. The objective value of competition, I submit, 
rests in the power of selection, and he who is debarred from 
choice must be deprived of any direct advantage from the 
rivalry of others. 

As to most of our ordinary wants — broadly speaking — 
every person in every place has the opportunity to choose. 
If the only merchant in a remote hamlet charges more for 
his wares than his customers are willing to pay, there is 
another store at a near-by cross-roads where they can pur- 
chase the same commodities; and like liberty of selection is 
commonly enjoyed as to the various needs of social life, 
whether simple or complex. But in respect of railroad 
transportation only a few people comparatively are so 
situated as to have any available choice between carriers. 
So that, without amplifying the argument, the simple fact 
is that only a small percentage of population, and an 
exceedingly small fraction of territory, are so located as to 
have any practical opportunity for selection in the matter 
of public conveyance. To the great majority of people 
railway transportation is now a virtual monopoly. I do 
not mean to say that the competition between railroads 
connecting great cities by different lines has not had an 
indirect and important influence upon railroad charges at 
intermediate points which are dependent upon one of those 
lines alone; but I venture the opinion — again speaking 
broadly — that the limit of such indirect advantage has 
already been reached, and that further benefit from that 
source cannot reasonably be expected. The result is that a 
few commercial centres and a few large shippers, having 
this power of choice, and finding their traffic indispensable 
to the carriers, secure enormous advantages, either by 
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evasion or violation of law, of which the masses are 
deprived. It is entirely plain to me, therefore, that co- 
operative methods, the general discontinuance of competi- 
tion in rates between rival railroads, would tend strongly to 
remove the inequalities which now exist, and prove a 
positive and substantial advantage to the great majority of 
producers and consumers. And I firmly believe that while 
there is a popular objection to railroad pooling, founded 
largely upon ignorance of its purpose and misconception of 
its effects, the principal opposition to legalized co-opera- 
tion, the opposition which has thus far prevailed, comes 
from the favored few who are reaping unearned profits by 
the discriminating practices which they virtually compel 
and of which they are the sole beneficiaries. 

There is a radical difference, which seems to be fre- 
quently overlooked, between the "trusts" to which I have 
referred and a federation of railway carriers. This differ- 
ence may be stated in a single paragraph. In actual prop- 
erty, the products of labor and skill which we eat and wear 
and use, we do not want — under present economic conditions 
at least — uniformity of price. The producer should be per- 
fectly free to sell for all he can get, the purchaser equally 
free to buy as cheap as he can. The dealer should always 
be at liberty to make one price to one person and another 
price to another person, or to vary the price to the same 
person as and when he sees fit. In the exchange of goods 
there should be the utmost freedom of contract between the 
parties. In all private dealings between buyer and seller 
the power to bargain should be unrestrained, for in that 
power, is the essence of commercial liberty. Therefore, 
speaking in general terms, whatever tends to uniform 
prices for actual property, as by limiting production or con- 
trolling the markets, is to be deprecated and prevented. For 
this reason anti-trust laws, so-called, are defensible, perhaps 
necessary. But as respects public transportation, which is 
not property at all but a service, not a commodity but a 
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function or agency of government, we do want uniform 
charges — under like conditions— without preference or excep- 
tion to any person. Properly considered the tolls paid to 
the carrier are in the nature of a tax, and the relations 
between railroads and their patrons are not contract rela- 
tions, save in a limited sense and for special purposes. 
Therefore, whatever tends to stability and uniformity of 
charge by railway carriers is on the whole to be desired 
and promoted. Indeed, I go to the extent of saying that 
we cannot have that free and fair competition in the fields 
of production which is the condition of industrial freedom, 
without methods and rates for public transportation which 
amount to a monopoly. 

Practically, therefore, the choice lies between competi- 
tion on the one hand, with the inevitable outcome of discrim- 
inations which favor the few at the expense of the many, or 
like charges for like service, which can be realized only by 
permitting and encouraging co-operative action by rival rail- 
roads. The power to compete is the power to discriminate, 
and it is simply out of the question to have at once the 
absence of discrimination and the presence of competition. 
I am forced to the conclusion that the prohibition of pooling 
which remains imbedded in the present statute is irrecon- 
cilably at variance with its other provisions. To my mind 
the legislation which decrees that all rates shall be just and 
reasonable, and declares unlawful every discrimination 
between individuals or localities, is plainly inconsistent 
with competitive charges. I regard the existing law as 
presenting this singular anomaly, that it seeks to enforce 
competition by the mandate of the statute, and at the same 
time to punish as criminal misdemeanors the acts and 
inducements by which competition is ordinarily effected. 

There are three methods of escape from the difficulties of 
the present situation. One is through government owner- 
ship, a scheme which has thus far made little impression 
upon public sentiment and exhibits no signs of popular 
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approval. It is justly regarded as a project unsuited to the 
spirit of our institutions, and of such dangerous import as 
to be looked to for relief only when all other remedies have 
proved unavailing. Neither its feasibility nor its effects 
are at this time deserving of serious discussion. Another 
possible plan is universal consolidation; but this is an 
impracticable recourse, for such is the magnitude of the busi- 
ness, the diversity of interests, the multiplicity of details 
and the difficulty of securing needed legislation, that the 
task of bringing this great array of railroad companies into 
one corporation is quite beyond the power of present accom- 
plishment, to say nothing of the political objections to such 
a vast combination of private capital. 

The third alternative is to allow the various railroads, 
while retaining their present organization, identity and 
ownership, with such extensions as naturally result from 
the growth of systems, and continuing their independent 
service to the communities with which they are severally 
identified, to contract freely and lawfully with each other 
for the movement of competitive traffic, without that 
demoralizing strife which invariably results in rate dis- 
criminations. This implies no general consolidation of 
corporations, no merger of financial interests, but amicable 
co-operation in the conveyance of passengers and property 
between competitive points. This is the one sensible and 
practicable plan, adapted to present conditions and suited 
in the highest degree to existing requirements. Such a 
policy would permit and invite the conduct of transporta- 
tion upon principles consonant with the nature of the 
service and beneficial to the people and the railroads alike. 

If these views merit acceptance we are further advanced 
than might be supposed in defining the conditions upon 
which pooling should be legalized. It may be assumed 
that a measure conferring this privilege would become part 
of the system of laws enacted by Congress for the control of 
interstate commerce. This leads to some consideration 
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of the scope and purpose of government regulation. In the 
nature of the case the subject of principal concern is the 
terms upon which the services of railway carriers may be 
obtained, whenever or wherever such services are required. 
Whether these terms are fixed by the railroads themselves, 
as is the usual custom, or prescribed by public authority, 
any regulating scheme involves a standard rate, made 
known by suitable publication, which constitutes, so long 
as it remains in force, the measure of lawful charges. This 
being so, two classes of questions at once arise, one relating 
to the means by which conformity to the standard rate may 
be secured, the other to the methods by which the standard 
itself may be altered or its reasonableness tested. It is one 
thing to prevent the wrong-doing effected by granting to 
favored persons some discount or deduction from established 
rates; it is quite another thing to correct injustice resulting 
from excessive or relatively unfair rates, though properly 
published and impartially enforced. 

This important distinction — between offences by rate-cut- 
ting and offences in rate-making — is frequently overlooked. 
For this reason doubtless there is much misconception both 
as to the scope of existing laws and as to the power of 
Congress to legislate upon the subject. In many quarters 
it seems to be supposed that the chief duty of the Inter- 
state Commerce Commission is to ferret out the various 
devices by which preferential rates are obtained, and to 
punish railroad officials for failing to observe their public 
schedules. Such a theory, however, is wholly erroneous 
and misleading. It must be evident upon reflection that 
the only effective mode of preventing those discriminations 
between individuals which are caused by deviating from 
the common rate, is to place them in the category of criminal 
misdemeanors. Redress by civil proceedings is manifestly 
inadequate. Such offences are not the disregard of contract 
obligations, they are violations of public duty. They are 
delinquencies to be restrained by punishment, not broken 
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engagements to be made good by compensation. But when 
transgressions of this nature are made amenable to the 
criminal law, when the statute has impressed them with 
this penal character, they must be dealt with in the same 
manner as other punishable offences. With reference to 
their prevention, or the methods whereby those who commit 
them may be convicted, they differ in no important respect 
from petit larceny or any other wrong-doing which the law 
declares to be criminal. In enforcing the penal provisions 
of the Act to Regulate Commerce the ordinary machinery of 
the criminal courts must be employed, and there is no other 
way by which those provisions can be enforced. If im- 
munity from these demoralizing practices is secured, it must 
be through greater vigilance and more vigorous effort by 
those who are charged with the administration of the crim- 
inal laws, and by such wholesome legislation as will take 
away at once the excuse and inducement for such misconduct. 
It is scarcely necessary to observe that the Commission 
is wholly without authority as respects the discriminations 
between individuals which are made misdemeanors by that 
enactment. True, the Commission is charged with the 
general duty of executing and enforcing its provisions, but 
it is endowed with none of the functions pertaining to the 
detection and punishment of delinquents, except such func- 
tions as may be exercised by any private citizen. It has 
no special means for discovering offenders and subjecting 
them to the disgrace of exposure; much less can it institute 
criminal proceedings, conduct trials of accused persons, or 
inflict penalties upon the convicted. But the main point in 
this connection is that Congress cannot clothe the Commis- 
sion, or any similar tribunal, with authority to execute the 
penal provisions of this statute. So far as those provisions 
are concerned there might as well be no Commission at all. 
To suppose otherwise is to lose sight of the more important 
and beneficent purpose of preventing exactions and relative 
injustice resulting from the strictest observance by railway 
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carriers of tariffs which they themselves establish and apply. 
Regulation, therefore, implies vastly more than enforcing 
conformity to published schedules, and the prevention of 
discriminations between persons entitled to like treatment ; 
it includes the determination of what the standard' of com- 
pensation shall be, due regard being had to the rights of 
the public and the railroads alike. That legislation to this 
end is a valid and appropriate exercise of the constitutional 
power possessed by Congress has been affirmed by the 
highest judicial authority. In the recent case of Ames v. 
Union Pacific Railway Company Mr. Justice Brewer uses 
the following language : 

"Within the term 'regulation' are embraced two ideas: 
One is the mere control of the operation of the roads, pre- 
scribing the rules for the management thereof — matters 
which affect the convenience of the public in their use. 
Regulation, in this sense, may be considered as purely 
public in its character, and in no manner trespassing upon 
the rights of the owners of railroads. But within the scope 
of the word 'regulation,' as commonly used, is embraced 
the idea of fixing the compensation which the owners of 
railroad property shall receive for the use thereof. ' ' 

Under this decision and others of similar import it may 
be regarded as definitely settled that, within limitations 
which preserve to the owners of railroad property the equal 
protection of the laws and prevent the taking of such prop- 
erty without due process of law, the power of Congress — 
either by direct action or through the medium of a Com- 
mission — to prescribe from time to time the scale of charges 
for the carriage of interstate commerce is in every respect 
complete and exclusive. Congress has not undertaken — 
probably will not undertake — to say by specific enactment 
what rates shall be charged by any road or on any article. If 
the tariffs in current use are filed and published as the law 
requires, they furnish a standard of charges prima facie 
lawful and binding both on the railroads and the public. 
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So long as they are observed nobody, presumably, is injured 
and nobody at fault. But if complaint is made that a given 
rate is too high or relatively unjust, and that specific charge 
is denied by the carrier complained of, how is the con- 
troversy to be decided? Shall it be relegated to the courts, 
whose methods and rules are unsuited to such an inquiry, or 
shall the special tribunal created by Congress and exercis- 
ing its power be vested with authority to determine in the 
first instance, and with the finality of a nisi prius court at 
least, the merits of the contention? The answer to this 
question defines the nature and aim of all regulative meas- 
ures. If these are sufficient to secure needful control of the 
rates and conduct of railway carriers, they will provide the 
means for testing the justice of such rates and conduct, 
when they are asserted to be oppressive or unequal, and 
furnish the machinery for substituting the standard ad- 
judged to be just and reasonable. 

The special weakness of the law as it now stands is the 
want of any binding force to the decisions of the Commis- 
sion, though made upon facts ascertained after notice to 
the carriers and full opportunity for all parties to be heard. 
The theory of the statute is that if the directions of the 
Commission are not complied with the courts will compel 
compliance unless justifying cause for not doing so is made 
clearly to appear. Hence it was provided that in proceed- 
ings in the courts to enforce, the decisions of the Commis- 
sion, the facts found by it in any investigation should be 
deemed prima facie correct for all the purposes of such pro- 
ceedings. By this I suppose it was expected that the courts 
would require obedience to an order of the Commission, 
unless the record of the investigation which led to that 
order disclosed some error of fact or conclusion sufficient to 
warrant refusal to decree its enforcement. But this result 
has not been realized nor will this feature of the law 
bear such a construction. The consequence is that the 
disobedient carrier can have practically a new trial in the 
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courts of the case decided by the Commission. Not only so, 
but the carrier may not even appear before the Commission 
when called to account, unless compelled by subpoena to do so, 
and if appearing may give only such evidence as it chooses; 
and then if the decision is against the carrier it can meet in 
the courts the prima facie case found by the Commission 
with such new evidence and defence as it is able to present. 

The correction of this defect in the present law is, in my 
judgment, the most urgent and needful amendment in con- 
nection with legalized pooling. It is essential to efficient 
and useful regulation that the Commission should have 
authority to determine in the first instance, and to the 
extent of a court of first instance, whether particular rates 
or practices, of which complaint is made and which are 
investigated upon notice and opportunity to be heard, are 
or are not in violation of the act. When such a question 
has been thus tried before that tribunal, its decision should 
stand as a rule of conduct prescribed by public authority, 
unless the courts, upon examination of the record, should 
find therein some error plainly prejudicial to the defeated 
party. It is not proposed that the Commission shall estab- 
lish schedules by legislative methods or exercise the power 
of fixing rates by ex parte orders. Nothing of the sort is 
advised or desired. But it is proposed, when a given rate 
is complained of on the ground that it is excessive or rela- 
tively unjust, and that complaint has been examined upon 
due notice to the carrier and full opportunity to disclose its 
defense, that the judgment of the Commission in such case 
shall be binding upon both parties to the contention, unless 
judicial review of the proceedings before the Commission 
finds adequate cause for declining to decree its enforcement. 

Theoretically at least, I find no occasion for specific and 
exceptional securities against the asserted dangers of 
legalized pooling. It matters not whether an existing rate 
is maintained by a single road or by associated roads 
operating under an agreement for a division of the business 
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to which that rate is applied. In either case the question 
of public concern is whether that rate is reasonable, whether 
it is alike fair to those who pay it and those who receive it, 
whether it is relatively just as between different com- 
munities and different articles of traffic. The people are 
not interested to know how tonnage is divided or aggregate 
earnings apportioned, but they are vitally interested and 
rightfully entitled to relief, if transportation charges are 
excessive or unfairly adjusted. The constitutional power 
of Congress to prevent exactions and correct inequalities is 
no longer, open to question. If that power finds expression 
in wise and adequate laws, whereby charges of wrong-doing 
may be promptly investigated, and the determinations of the 
tribunal to which that duty is delegated be capable of 
speedy enforcement, the railroads may safely be permitted 
to make pooling agreements, and the wisdom of such a 
policy will be demonstrated by its operation. What is 
wanted then, when current rates are challenged, is authority 
to adjudge with some degree of finality what rates are just 
and reasonable in each such case, without regard to the 
origin of those rates or the relations of the carriers by which 
they are maintained. If ample means are provided for 
correcting ascertained injustice in the charges of a single 
line, there is no reason to doubt that the same means would 
be equally efficient in dealing with the charges of associated 
lines. The questions which affect the public interest would 
in nowise be changed, either in their nature or mode of 
treatment, by the circumstance that railroads were allowed 
to co-operate with each other in performing their public 
duties. In my judgment, therefore, the amendments to the 
statute most needful to accomplish its general purpose con- 
stitute the principal and important conditions upon which 
pooling agreements should receive the sanction of law. 

Inasmuch, however, as the commercial theory of trans- 
portation has not yet been wholly discarded, either by the 
public or by railway managers, and because legalized 
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pooling might lead to unexpected abuses, it would doubtless 
be prudent to surround the privilege with some additional 
safeguards. Every such contract should be filed with the 
Commission and become effective within a reasonable time 
thereafter — say ten or twenty days — unless in the meantime 
and upon examination thereof the Commission should dis- 
cover in its provisions sufficient reason for official disap- 
proval. In such event the contract should not go into effect 
at all except by decree of a designated court upon appeal 
thereto. It would also be expedient, I think, to empower 
the Commission, after a pooling contract has been put in 
operation and its effects fairly observed, but upon notice to 
the contracting parties and an opportunity for them to be 
heard, to order the cancellation of such an agreement, 
thereby terminating its validity and remitting the carriers 
to the situation in which they were placed before the con- 
tract was executed. In that event the agreement should 
remain invalid and non-enforceable, unless and until a com- 
petent court should direct its restoration. I do not believe 
that occasion would ever arise for applying so drastic a 
remedy, yet this power of annulment might properly be 
held in reserve for extreme cases and peculiar emergencies. 
Authority to that extent appears to me so comprehensive 
and complete as to render superfluous all other restrictions. 
So far as the whole question is concerned, including a 
grant of the pooling privilege and the conditions upon 
which it should be conferred, I am unable, after much 
reflection, to suggest a more suitable scheme than is con- 
tained in the Patterson Bill, so called, which passed the 
House of Representatives at the last session, but unfortu- 
nately failed of consideration by the Senate. Such a 
measure, or one framed on susbtantially the same lines 
would, I firmly believe, prove a positive advantage to the 
general public and inaugurate an altogether better era in 
railroad transportation. Martin A. Knapp. 

Interstate Commerce Commission, Washington, D. C. 



